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Subject: As a result of the legal challenge filed on November 15, 2021 and the operation of Section 163.3184 
(3), Florida Statutes, direct the County Attorney’s Office to advertise and set a first public hearing for 
January 12, 2022, at 10:00 a.m. and a second public hearing for February 2, 2022 at 10:00 AM, 
declaring zoning in progress and considering the enactment of an ordinance extending the current 
moratorium on the acceptance and processing of applications for rezonings and Planned Development 
zoning modifications within a portion of the Residential Planned-2 (“RP-2”) Future Land Use 
Designation of the Future of Hillsborough Comprehensive Plan, until the conclusion of State of 
Florida Division of Administrative Hearings Case No. 21-3467GM and any appeals thereof.   

Department Name: County Attorney’s Office 
Contact Person: Johanna M. Lundgren Contact Phone: 272-5670 

 
Staff's Recommended Board Motion:  
As a result of the legal challenge filed on November 15, 2021 and the operation of Section 163.3184 (3), Florida 
Statutes, direct the County Attorney’s Office to advertise and set a first public hearing for January 12, 2022, at 
10:00 a.m. and a second public hearing for February 2, 2022 at 10:00 AM, declaring zoning in progress and 
considering the enactment of an ordinance extending the current moratorium on the acceptance and processing of 
applications for rezonings and Planned Development zoning modifications within a portion of the Residential 
Planned-2 (“RP-2”) Future Land Use Designation of the Future of Hillsborough Comprehensive Plan, until the 
conclusion of State of Florida Division of Administrative Hearings Case No. 21-3467GM and any appeals thereof.   

 
Financial Impact Statement: 
This action does not increase or decrease any County Department budgets in any year. 

 
Background:  
On October 8, 2019, the Board of County Commissioners directed the study and preparation of potential 
amendments to the Residential Planned-2 (“RP-2”) Future Land Use Category and the Land Development Code 
(LDC).   
 
Ordinance 19-26 was adopted by the Board of County Commissioners on December 4, 2019, and provided for a 
270 day moratorium on new applications for rezonings and Planned Development zoning modifications within the 
Balm and Sun City Center Community Plan areas of the RP-2 category, that would increase the number of 
allowable residential units or non-residential square footage and/or reduce required buffers, unless the reduction is 
to provide for connectivity to adjacent property or rights-of-way. 
 
Due to the emergence of the COVID-19 crisis in March 2020, Planning Commission staff shifted their outreach 
methods to virtual technology and encountered a decrease in community participation and engagement. In order to 
allow the necessary time for outreach and community engagement in the formulation of the amendments, on June 
17, 2020, the Board adopted an Ordinance providing for an extension of the moratorium for 270 days beginning 
September 1, 2020.  This extension to the moratorium resulted in an end date of May 29, 2021.   
 
In early 2021, the resurgent COVID-19 pandemic continued to pose challenges to citizen and stakeholder 
participation related to these amendments.   During its February 4, 2021 public hearing, the Board directed that the 
County Attorney’s Office prepare and advertise an ordinance providing for the moratorium period to be extended 
to December 31, 2021 in order to allow sufficient time for staff and consultants to engage stakeholders in both in-
person and virtual participation opportunities regarding the proposed amendments.   



 
On October 14, 2021, following many months of public engagement and preparation of the proposed amendments 
in coordination with stakeholders, the Board adopted the RP-2 Comprehensive Plan Amendments (CPA 20-11), 
along with related Land Development Code (LDC) Amendments.   
 
On November 15, 2021, Reed Fischbach, Christopher “Bear” McCullough and Joseph B. Sumner, III filed a 
petition for administrative hearing with the Division of Administrative Hearings (DOAH Case No. 21-3467) 
challenging the adopted plan amendments pursuant to Section 163.3184, Florida Statutes.  A Notice of Hearing 
has been issued scheduling the administrative hearing on February 15 through 18, 2022. The County Attorneys’ 
Office has retained Gregory Stewart and Carly Schrader of Nabors Giblin & Nickerson to assist in the 
representation of the County in the challenge.  
 
Section 163.3184 (3), Florida Statutes, provides that if an adopted plan amendment is timely challenged by a 
petition for administrative hearing, the plan amendment does not become effective until the conclusion of the 
challenge.   The County Attorney’s Office and outside counsel recommend that the Board declare zoning in 
progress and schedule public hearings for the extension of the moratorium for the time required for resolution of 
the DOAH case. The extension of the moratorium will provide clear direction to staff and applicants that rezoning 
and Planned Development modification applications, which would be subject to the pending amendments, will not 
be accepted until the case is resolved and the amendments are in effect.  This action will ensure that the intent of 
the Board, as evidenced in its adoption of the comprehensive plan and LDC amendments on October 14, is 
supported during the time period necessary for the resolution of these administrative proceedings while also 
complying with Florida statutes and Ordinance 21-37. 
List Attachments: 
Ordinance 21-37, which adopted Comprehensive Plan Amendment 20-11 
Petition for Formal Administrative Hearing in DOAH Case No. 21-3467GM and Notice of Hearing 
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Governor 

 

     LAUREL M. LEE 
     Secretary of State 

 

 R. A. Gray Building    500 South Bronough Street     Tallahassee, Florida  32399-0250 

Telephone: (850) 245-6270 

 

 

 

 

 

 

October 22, 2021 

 

 

 

 

Honorable Cindy Stuart 

Clerk of the Circuit Court 

Hillsborough County 

419 Pierce Street, Room 140 

Tampa, Florida 33601 

 

Attention: Diana Leon 

 

Dear Ms. Stuart: 

 

Pursuant to the provisions of Section 125.66, Florida Statutes, this will acknowledge receipt of your 

electronic copy of Hillsborough County Ordinance No. 21-37, which was filed in this office on October 22, 

2021. 

 

Sincerely, 

 

 

 

Anya Owens 

Program Administrator 

 

AO/lb 

 



 

 

STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
REED FISCHBACH, CHRISTOPHER W.  
“BEAR” McCULLOUGH, and JOSEPH B.  
SUMNER, III,  
        HC/CPA 20-11 
 Petitioners,      DOAH CASE NO. 
 
v.         
 
HILLSBOROUGH COUNTY, a political  
subdivision of the State of Florida,  
 
 Respondent.  
________________________________________/ 
 

PETITION FOR FORMAL ADMINISTRATIVE HEARING 
 
 Petitioners, REED FISCHBACH (“Fischbach”), CHRISTOPHER W. “BEAR” 

McCULLOUGH (“McCullough”), and JOSEPH B. SUMNER, III (“Sumner”) (collectively 

“Petitioners”), hereby request a formal administrative hearing pursuant to Sections 120.569, 

120.57(1), and 163.3184(5)(a), Florida Statutes, to determine whether the amendment to the 

Hillsborough County Comprehensive Plan (the “Plan”) adopted by Respondent, 

HILLSBOROUGH COUNTY (the “County”) on October 14, 2021 through Ordinance No. 21-37, 

is in compliance with the Community Planning Act, Section 163.3161, et seq., Florida Statutes 

(the “Act”). In support thereof, Petitioners allege as follows: 

STATEMENT OF THE ISSUE 

 1. On October 14, 2021, the County adopted HC/CPA 20-11 (the “Plan 

Amendment”), amending the Plan’s Future Land Use Element (“FLUE”) to revise portions of the 

Residential Planned-2 (“RP-2”) Future Land Use category. This Petition alleges that the Plan 

Amendment is not “in compliance” with the Act, as defined in Section 163.3184(1)(b), Florida 

Statutes.  
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PARTIES 

 2. Petitioner Fischbach is an individual and a resident of Hillsborough County. For 

purposes of this proceeding, Petitioner Fischbach’s address, email address, and telephone number 

are that of his counsel: Jacob T. Cremer, Stearns Weaver Miller Weissler Alhadeff & Sitterson, 

P.A., 401 East Jackson Street, Suite 2100, Tampa, Florida 33602, (813) 223-4800, 

jcremer@stearnsweaver.com.  

 3. Petitioner McCullough is an individual and a resident of Hillsborough County. For 

purposes of this proceeding, Petitioner McCullough’s address, email address, and telephone 

number are that of his counsel: Jacob T. Cremer, Stearns Weaver Miller Weissler Alhadeff & 

Sitterson, P.A., 401 East Jackson Street, Suite 2100, Tampa, Florida 33602, (813) 223-4800, 

jcremer@stearnsweaver.com. 

 4. Petitioner Sumner is an individual and a resident of Hillsborough County. For 

purposes of this proceeding, Petitioner Sumner’s address, email address, and telephone number 

are that of his counsel: Jacob T. Cremer, Stearns Weaver Miller Weissler Alhadeff & Sitterson, 

P.A., 401 East Jackson Street, Suite 2100, Tampa, Florida 33602, (813) 223-4800, 

jcremer@stearnsweaver.com. 

5. The County is a political subdivision of the State of Florida charged with 

maintaining and implementing a comprehensive plan in compliance with the Act. The County’s 

address, email address, and telephone number for purposes of this proceeding are that of the 

Hillsborough County Attorney: Christine Beck, 601 East Kennedy Boulevard, 27th Floor, Tampa, 

Florida 33601, Phone: (813) 272-5670, Fax: (813) 272-5231, beckc@hillsboroughcounty.org 
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NOTICE OF AGENCY ACTION 

 6. Petitioners received notice of the County’s adoption of the Plan Amendment on 

October 14, 2021, the date of adoption, by their attendance and their representatives’ attendance 

at the adoption hearing. Pursuant to Section 163.3184(5)(a), Florida Statutes, Petitioners had thirty 

days from the date of adoption to file a petition challenging the County’s action. This petition is 

timely filed. 

STANDING 

 7. Petitioners meet the definition of “affected persons” as defined in Section 

163.3184(1)(a), Florida Statutes. Petitioners own property in Hillsborough County. Petitioners also 

own and operate businesses in Hillsborough County. Petitioners, on their own and through their 

representatives and counsel, provided oral or written comments, recommendations, and objections 

to the County between the transmittal hearing on August 12, 2021 and adoption of the Plan 

Amendment challenged in this petition on October 14, 2021. As “affected persons,” Petitioners 

are entitled to bring this action. 

 8. Additionally, the Plan Amendment adversely affects Petitioners’ substantial 

interests by revising portions of the RP-2 Future Land Use category, which applies to Petitioners’ 

properties. As adopted, the Plan Amendment harms Petitioners’ ability to develop their properties 

by significantly limiting achievable residential densities and imposing unlawful exactions 

disguised as community benefits. Accordingly, the Plan Amendment adversely affects not just 

Petitioners’ substantial interests, but their constitutionally protected property rights as well.  

PROCEDURAL BACKGROUND 

9. The RP-2 Future Land Use category has historically implemented a two-tiered 

approach in the application of densities and intensities to promote self-sustainable development. 
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For parcels 160 acres in size or greater, the ability to achieve the maximum available density of up 

to two units per gross acre was dependent on demonstrating a Planned Village Concept, which 

required clustering and a mix of uses providing shopping and job opportunities.  

10. In late 2019, the Hillsborough County Board of County Commissioners (the 

“Board”) initiated a moratorium on new rezoning applications in RP-2 and directed the Planning 

Commission and County staff to study and prepare formal amendments to the RP-2 policies.  

 11. While the moratorium was in place, the County retained Kimley-Horn to conduct a 

land use study of the RP-2 Future Land Use category and provide recommendations for updates to 

the RP-2 policies. The County also retained WTL+a to produce a demographic and real estate 

market analysis for the RP-2 study area.  

12. The County introduced these studies to the public at a community open house on 

March 11, 2020. At an April 7, 2020 meeting, the County provided a summary of the community 

feedback received to date and discussed initial recommendations for the proposed amendments.  

13. The County held a virtual work session on June 18, 2020 to share and solicit 

feedback on the initial recommendations from the studies. In August and September of 2020, the 

Planning Commission offered and conducted one-on-one and group meetings where the public 

could ask questions and provide comments on those recommendations. Then, the County held a 

virtual meeting on November 5, 2020, and an in-person open house on November 7, 2020, both of 

which offered the public and stakeholders an opportunity to provide feedback on the final study 

results and recommendations.  

14. On February 1, 2021, the Planning Commission held its first public hearing to 

consider the proposed amendments to the RP-2 policies. The proposal at that time, based on a draft 

of the amendments dated January 20, 2021, added a new concept of community benefits. To obtain 
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maximum residential densities, new developments in RP-2 would be required to provide 

community benefits and services that support the needs of the community, improve infrastructure, 

and enhance economic opportunity. The number of community benefits required would be 

dependent on the size of the project and could be selected from a menu of options.  

15. The County subsequently conducted additional community and stakeholder 

meetings on April 1, April 24, May 3, and May 22, 2021, and a final community meeting was held 

on June 8, 2021 to provide an update on the proposed amendments based on input the County 

received.  

16. Petitioners, their representatives, or their counsel participated and provided input 

in many of these meetings, as well as others. 

17. On July 19, 2021, the Planning Commission conducted its second public hearing, 

this time based on a substantially revised draft of the proposed amendments. The revised draft 

introduced a tiered system for community benefits and added a requirement that development 

applications demonstrate the proposed development is properly timed and not premature. 

Ultimately, the Planning Commission voted to recommend approval of the proposed amendments 

as presented. Petitioners, their representatives, or their counsel participated and provided 

comments to the Planning Commission at the public hearing. 

18. The Board considered the proposed amendment at a public hearing on August 5, 

2021. During the hearing, the Board struck multiple community benefit options, directed County 

staff to make additional revisions, and then voted to approve Resolution R21-073 transmitting the 

proposed amendment to the State Land Planning Agency for review pursuant to Section 

163.3184(3)(b)1., Florida Statutes. Petitioners participated and provided comments to the Board 

at the public hearing. 
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19. Despite having invested more than 18 months of community and stakeholder 

engagement and consultant analysis into the process of developing revisions to the RP-2 policies, 

at a public hearing on October 14, 2021, the Board adopted a number of last-minute modifications. 

Ultimately, the Board approved Ordinance No. 21-37, adopting its substantially modified Plan 

Amendment pursuant to Section 163.3184(3)(c)1., Florida Statutes.  

DISPUTED ISSUES OF MATERIAL FACT 

 20. Petitioners’ statement of disputed issues of material fact is below. Petitioners 

reserve the right to amend and supplement these disputed issues of material fact.  

21. Whether the Plan Amendment is “based upon relevant and appropriate data and 

analysis” and is, therefore, “in compliance” with Section 163.3177(1)(f), Florida Statutes. 

22. Whether the Plan Amendment “provides for orderly and balanced economic, social, 

and physical development” of the RP-2 land use category, “guides future decisions in a consistent 

manner,” “establishes meaningful and predictable standards for the use and development of land” 

and “provides meaningful guidelines for the content of more detailed land development and use 

regulations” and is, therefore, “in compliance” with Section 163.3177(1), Florida Statutes.   

23. Whether the Plan Amendment improperly includes “documents adopted by 

reference but not incorporated verbatim into the plan” and is, therefore “not in compliance” with 

Section 163.3177(1)(b), Florida Statutes. 

24. Whether the Plan Amendment renders the Plan internally inconsistent and is, 

therefore, “not in compliance” with Section 163.3177(2), Florida Statutes.  

25. Whether the Plan Amendment and Plan as amended include at least two planning 

periods, one covering at least the first 5-year period occurring after the Plan’s adoption and one 
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covering at least a 10-year period and are, therefore, “in compliance” with Section 163.3177(5), 

Florida Statutes.  

26. Whether the Plan Amendment is “based upon relevant and appropriate data and 

analysis” as required specifically for the Future Land Use Element and is, therefore, “in 

compliance” with Section 163.3177(6)(a)2, Florida Statutes.  

27. Whether the Plan Amendment includes adequate criteria to coordinate future land 

uses with topography and soil conditions and the availability of facilities and services and is, 

therefore, “in compliance” with Section 163.3177(6)(a)3, Florida Statutes.  

28. Whether the Plan Amendment includes policies, guidelines, principles, and 

standards to achieve a balance of uses in the RP-2 area that foster vibrant, viable communities and 

economic development opportunities, allow the operation of real estate markets to provide 

adequate choices for permanent and seasonal residents and business, and accommodate the 

medium projections as published by the Office of Economic and Demographic Research for at 

least a 10-year planning period and is, therefore, “in compliance” with Section 163.3177(6)(a)4, 

Florida Statutes.  

29. Whether the Plan Amendment is “based upon relevant and appropriate data and 

analysis” of the minimum amount of land needed to achieve the goals and requirements of Section 

163.3177 and is, therefore, “in compliance” with Section 163.3177(6)(a)8, Florida Statutes. 

30. Whether the Plan Amendment “discourages the proliferation of urban sprawl” and 

is, therefore, “in compliance” with Section 163.3177(6)(a)9., Florida Statutes.  

31. Whether the Plan Amendment “ensures that private property rights are considered” 

and is, therefore, “in compliance” with Section 163.3177(6)(i), Florida Statutes.  
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32. Whether the Plan Amendment and the Plan as amended are “based upon relevant 

and appropriate data and analysis” regarding the existing transportation system, growth trends and 

travel patterns, intermodal deficiencies, projected transportation system levels of service and 

systems needs based upon the future land use map and projected integrated transportation system, 

and how Hillsborough County will correct existing transportation deficiencies, meet identified 

needs of the projected transportation system and advance the purpose of this paragraph and the 

other elements of the Plan and are, therefore, “in compliance” with Section 163.3177(6)(b), Florida 

Statutes. 

33. Whether the Plan Amendment and the Plan as amended include sufficient 

principles, guidelines, standards, and strategies regarding the provision of housing for all current 

anticipated future residents, provision of adequate sites for future housing, including affordable 

workforce housing, formulation of housing implementation programs, creation of affordable 

housing to avoid the concentration of affordable housing units only in specific areas of the 

jurisdiction, distribution of housing for a range of incomes and types, actions to partner with 

private and  nonprofit sectors to address housing needs and minimize costs and delays and are, 

therefore, “in compliance” with Section 163.3177(6)(f)1 and (4), Florida Statutes. 

34. Whether the Plan Amendment and the Plan as amended are “based upon relevant 

and appropriate data and analysis” regarding housing needs, including specified requirements, 

projected households and related characteristics derived from population projections, and 

minimum housing needs, including for affordable workforce housing, for current and anticipated 

future residents and are, therefore, “in compliance” with Section 163.3177(6)(f)2, Florida Statutes.     

35. Whether the Plan Amendment is “in compliance” with the requirements of Section 

163.3180, Florida Statutes.  
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STATEMENT OF ULTIMATE FACTS 

 36. Petitioners’ statement of ultimate facts and specific facts that warrant reversal is 

set forth below. Petitioners reserve the right to amend and supplement this statement of ultimate 

and specific facts.  

37.  Section 163.3177(1)(f), Florida Statutes, requires that all “plan amendments shall 

be based upon relevant and appropriate data and analysis by the local government.” The required 

data “must be taken from professionally accepted sources” and “may include, but not be limited 

to, surveys, studies, community goals and vision, and other data available at the time of adoption. 

“To be based on data means to react to it in an appropriate way and to the extent necessary 

indicated by the data available on that particular subject at the time of adoption.” 

 38. The Plan Amendment reflects failure by the County to rely upon relevant and 

appropriate data and analysis demonstrating that future land use allocations and densities as 

distributed by the future land use map and controlled by future land use policies, principles, 

guidelines, standards and strategies as amended are based on: 

a. permanent and seasonal population projections and are sufficient to 

accommodate projected population demand through the planning horizon; 

b. population projections for the unincorporated area and will ensure the 

unincorporated area captures its proportional share of total countywide population and 

population growth; 

c. the amount of land required to accommodate growth; 

d. the amount of land required to accommodate projected housing demands 

based on assessment of housing needs by type of housing, household size, household 

income and other factors impacting the housing delivery process; 
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e. the character of undeveloped land; 

f. the discouragement of urban sprawl; 

g. the need for capital investment and economic development 

h. providing a balance of uses that foster vibrant, viable communities and 

economic development opportunities; and 

i. allowing the operation of real estate markets to provide adequate choices 

for permanent and seasonal residents. 

 39.  The Plan Amendment is not based on appropriate data and adequate supporting 

analyses and studies demonstrating that policies, principles, guidelines, standards and strategies as 

amended provide for orderly and balanced economic, social, and physical development of the RP-

2 land use category and shall guide future decisions in a consistent manner.   

 40. The Plan Amendment is not based on appropriate data and adequate supporting 

analyses and studies demonstrating that policies, principles, guidelines, standards, and strategies 

as amended achieve internal consistency and coordination between all elements of the Plan and 

that all elements are based on consistent population estimates and projections.    

 41. The Plan Amendment is not based on appropriate data and adequate supporting 

analyses regarding availability of facilities and services; character of undeveloped lands, soils, 

topography and natural resources; and the minimum amount of land needed to achieve the goals 

and requirements of Section 163.3177, Florida Statutes.   

42. The Plan Amendment does not include policies, guidelines, principles, and 

standards to achieve a balance of uses in the RP-2 land use category that foster vibrant, viable 

communities and economic development opportunities. The permitted uses, densities, and 

intensities are arbitrary and not based on data and supporting analysis. 



11 
 

43. The Plan Amendment does not include policies, guidelines, and standards to allow 

the operation of real estate markets in the RP-2 land use category to provide adequate choices for 

permanent and seasonal residents, and therefore is based on adequate data and supporting analysis.   

 44. The Plan Amendment is not based on data and analysis evaluating how the Plan 

Amendment is coordinated with the Transportation Element and that the statutory requirements 

pertaining to the Transportation Element have been evaluated to achieve consistency between the 

FLUE and Transportation Element. The Plan Amendment does not evaluate how it relates to, is 

based on, or impacts the data and analysis and policy requirements set forth in Section 

163.3177(6)(b), Florida Statutes, including but not limited to: traffic circulation, including the 

types, locations, and extent of existing and projected major thoroughfares, transportation routes, 

bicycle and pedestrian ways; maps showing the location of existing and proposed transportation 

system features and how those are coordinated with the Future Land Use Map in relation to the 

amended RP-2 policies and other provisions of the Plan Amendment; and growth trends and travel 

patterns, interactions between land use and transportation, existing and projected intermodal 

deficiencies and needs, and existing and projected transportation levels of service.  

 45. The Plan Amendment is not based on data and analysis evaluating how the Plan 

Amendment is coordinated with the Housing Element and that the statutory requirements 

pertaining to the Housing Element have been evaluated to achieve consistency between the FLUE 

and Housing Element. The Plan Amendment does not evaluate how it relates to, is based on, or 

impacts the data and analysis and policy requirements set forth in Section 163.3177(6)(b), Florida 

Statutes, including but not limited to: the provision of housing for all current and anticipated future 

residents, the provision of adequate sites for future housing, including affordable workforce 

housing; the formulation of housing implementation programs; the housing needs assessment 
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required by Section 163.3177(6)(f)2., Florida Statutes; and the specific programs and actions to 

partner with the private sector and minimize costs for affordable housing as required by Section 

163.3177(6)(a)2., Florida Statutes.  

46. The Plan Amendment is not based on data and supporting analysis which 

demonstrates that the RP-2 land use category applies density and other development standards 

based on the character of undeveloped lands, soils, topography, and the availability of public 

facilities. 

 47. Section 163.3177(1), Florida Statutes, requires the comprehensive plan to “guide 

future decisions in a consistent manner,” “establish meaningful and predictable standards for the 

use and development of land,” and “provide meaningful guidelines for the content of more detailed 

land development and use regulations.” 

 48. The Plan Amendment is vague, lacks adequate standards to provide meaningful 

guidelines, and vests the County with unbridled discretion to determine the application of the 

provisions on an ad hoc basis. The following provisions would allow the County to arbitrarily 

approve or deny land use, zoning, and development applications: 

a. FLUE Policy 33.7 provides that, “[i]n order to achieve densities above the 

base density of 1 unit per 5 gross acres . . . community benefits shall be required for 

proposed developments.” The policy then provides a tiered list of eligible community 

benefits for the applicant to choose from. However, many of these eligible community 

benefits require cooperation of other landowners or require the County or other agencies 

to accept dedicated lands. Thus, the Plan Amendment places nearly unfettered discretion 

in the County to approve rezoning applications and create a scenario that is both arbitrary 

and encourages unlawful exactions from landowners. 
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b. FLUE Objective 33.a. requires planned villages within RP-2 to demonstrate 

that “the proposed development is properly timed and not premature.” FLUE Policy 

33.a.17 includes a list of timeliness indicators that the County will evaluate to determine 

whether a project is premature. If any one of the timeliness indicators are present, the 

project is considered premature. That list includes: “[t]he proposed planned development 

does not meet or exceed all Land Development Code requirements.” As written, the Plan 

Amendment allows the County to arbitrarily deny a rezoning if the proposed planned 

development does not exceed Land Development Code requirements, thereby vesting the 

County with unbridled discretion in review of development applications. 

c. Many of the policies included in the Plan Amendment are written in a 

descriptive manner. The Definitions Section of the Plan includes definitions for “shall” and 

“should” to differentiate between mandatory and non-mandatory provisions of the Plan. 

Yet, the Plan Amendment includes many ambiguous terms that will allow for arbitrary 

decision making in the review of land development regulations and development orders. 

d. The Plan does not define a plan horizon or long-term planning timeframe as 

required by Section 163.3177(3), Florida Statutes, yet the Plan Amendment makes 

references to “planning horizon” and “immediate horizon” including the RP-2 land use 

classification, which indicates that such lands are suited for agricultural use through the 

immediate planning horizon. The purpose of this statement is unclear, could be interpreted 

to disallow other uses through the immediate planning horizon, and is not defined by a 

designated timeframe.   

e. FLUE Policy 33.1 provides vague intent language stating that “development 

within the Planned Villages is intended” to do certain things. It does not provide 
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meaningful guidance for regulations and otherwise lacks standards. In addition, it is 

internally inconsistent with other policies in that it requires development within RP-2 to 

balance housing with workplaces, jobs, and retail; yet, the RP-2 land use category does not 

permit retail and workplaces outside of certain specified areas. As such, it is not possible 

for development in those areas to balance housing with workplace and retail uses.   

f. FLUE Policy 33.a.14 requires open space to be prioritized for conservation, 

but does not indicate if this is intended to apply in addition to other open space policies 

that specify percentages and related clustering policies. 

g. FLUE Policy 33.a.18 is vague in regard to what constitutes the prevailing 

residential uses for the purpose of determining similar height, scale, mass, and bulk.   

h. FLUE Objective 33.a requires a development to demonstrate that it is not 

premature. However, it provides no measures for making that determination and the 

implementing policies listed for Objective 33.a lack sufficient guidelines to direct 

implementing regulations and ensure consistency in evaluating development orders.  The 

implementing policies utilize vague and tentative terms, such as “consideration.” 

i. FLUE Policy 33.a.11 does not define mobility facility improvements, nor 

does it define what would make implementation of Vision Zero Action Plan (2017) 

“principles” feasible. The Vision Zero Action Plan does not utilize the term “principles” 

and includes various references to developers and the private sector. This policy does not 

provide sufficient clarity to understand if it is intended to apply as a development order 

review requirement. 

j. FLUE Policy 33.a.17 purports to regulate the timeliness of RP-2 

development approvals, but the criteria are not based on timing considerations.  The policy 
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fails to define meaningful guidelines for regulations and does not provide sufficient 

guidance for determining whether a development order can be approved. Compatibility is 

not a timing consideration and the criteria for determining compatibility are insufficient as 

addressed in the following objection to Policy 33.a.18.  Adverse impact is not defined for 

the purpose of determining consistency with other policies of the Plan. The requirement to 

achieve internal capture by being located within two miles of built uses conflicts with the 

accepted professional definition of internal capture, which means vehicular trips are 

captured within the development and do not utilize roadways external to the development.  

Moreover, this flawed concept of internal capture conflicts with the definition of Planned 

Village, which refers to the accepted construct of internal capture from onsite non-

residential uses.  The two-mile distance is arbitrary and not based on data and supporting 

analysis, and the policy fails to specify a percentage threshold for internal capture. 

k. The wording of FLUE Policy 33.a.18 is vague and does not make clear how 

residential use will be evaluated for compatibility determinations. The policy requires 

compatibility and lists factors to be considered, including that residential uses must have 

similar lot patterns to existing residential patterns or provide enhanced screening or 

buffering. This policy conflicts with the definition of compatibility in the Definitions 

Section of the Plan, which specifically states that compatible does not mean “the same as.” 

It also fails to specify whether the compatibility test applies for contiguous properties or 

for greater surrounding areas. It is evident that development within the RP-2 land use 

category at up to two units per acre and clustered, as required by various policies set forth 

in the Plan Amendment, would yield lots substantially smaller in size than rural lots at one 

unit per five acres. As such, the Plan Amendment include policies that are internally 
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inconsistent with each other and with existing Plan policies as related to lot size and 

compatibility requirements.  

l. FLUE Policy 4.5 states that clustered development can only be used for 

projects where substantial open space can be maintained and still retain the rural character 

of the surrounding community, but does not provide any guidelines as to what constitutes 

“substantial open space” or any standards for retaining “rural character.”  

49. Section 163.3177(1)(b), Florida Statutes, requires documents adopted by reference 

into a comprehensive plan to “identify the title and author of the document and indicate clearly 

what provisions and edition of the document is being adopted.” The Plan Amendment adopts by 

reference provisions set forth in the County’s land development code (“LDC”) without identifying 

the title and author of the document and without identifying which provisions and edition of the 

document is being adopted by reference. 

50. Rather than including guidelines for the land development regulations, the Plan 

Amendment improperly refers to LDC provisions to achieve compliance with the Plan. This is 

improper because the LDC can be amended without undergoing the statutorily mandated process 

for adoption of a comprehensive plan amendment; yet, here, the Plan Amendment allows changes 

to the LDC to effectively amend the Plan, in violation of section 163.3184, Florida Statutes.    

 51. Section 163.3177(2), Florida Statutes, requires the comprehensive plan elements to 

be consistent. However, the Plan Amendments render the Plan internally inconsistent, including: 

a. FLUE Policy 8.3 provides that densities are applied on a gross residential 

acreage basis and that each development proposal is considered as a “project.” Pursuant to 

this policy, “[o]nly those lands specifically within a project’s boundaries may be used for 

calculating any density credits.” This is inconsistent with the Plan Amendment, which 
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relies on the provision of community benefits to determine residential density. Many of the 

eligible community benefits included in the Plan Amendment require consideration of 

lands outside the “project” boundaries.  

b. FLUE Objective 9 requires all development approvals to be consistent with 

the County’s LDC. However, FLUE Policy 33.a.17 contained in the Plan Amendment 

allows the County to deny development approval if the proposal does not exceed LDC 

requirements.  

c. FLUE Policy 16.10 provides a definition of compatibility that is 

inconsistent with the definition included in the Plan Amendment as FLUE Policy 33.a.18.  

d. FLUE Policy 20.1 requires the County to give high priority to the provision 

of affordable housing. By substantially decreasing available residential densities in RP-2, 

the Plan Amendment has the opposite effect on the County’s housing development.  

e. The RP-2-2 land use category description requires a “central public water 

and sewer system.”  This term is not defined in the Plan and is inconsistent with the 

requirement that the developer fund a private public water and sewer system.   

f. The Plan Amendment includes various policies referring to a Planned 

Village, but fails to define which geographic areas of the RP-2 land use category are subject 

to such policies. Moreover, the Plan Amendment includes requirements for Planned 

Villages that are inconsistent with the definition of Planned Village contained in the 

Definitions Section of the Plan. 

52. Section 163.3177(6)(a)9., Florida Statutes, requires any amendment to the future 

land use element to “discourage the proliferation of urban sprawl.” Among the primary indicators 

that a plan amendment does not discourage urban sprawl are that the amendment: 
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a. promotes, allows, or designates substantial areas of the jurisdiction to 

develop as low-intensity, low-density, or single-use development areas; 

b. fails to maximize use of existing and future public facilities and services; 

c. allows for land use patterns or timing which disproportionately increase the 

cost in time, money, and energy of providing and maintaining facilities and services, 

including roads, potable water, sanitary sewer, stormwater management, law enforcement, 

education, health care, fire and emergency response, and general government; 

d. discourages or inhibits infill development or redevelopment of existing 

neighborhoods and communities; 

e. fails to encourage a functional mix of uses; and 

f. results in poor accessibility among linked or related land uses.  

 53. The Plan Amendment fails these and other indicators listed in Section 

163.3177(6)(a)9., Florida Statutes. Further, the County failed to undertake an evaluation of the 

presence of these indicators as required by the statute.  

 54. Section 163.3177(6)(i)1., Florida Statutes, requires local governments to “ensure 

that private property rights are considered in local decisionmaking.” Such private property rights 

are to be protected in accordance with the legislative intent expressed in Sections 163.3161(10) 

and 187.101(3), Florida Statutes. The intent of the Legislature, as set forth in Section 

163.3161(10), Florida Statutes, is that “all local governmental entities in this state recognize and 

respect judicially acknowledged or constitutionally protected private property rights.” 

Specifically, it is the intent of the Legislature that “all rules, ordinances, regulations, 

comprehensive plans and amendments thereto . . . be developed, promulgated, implemented, and 

applied with sensitivity for private property rights and not be unduly restrictive.” Moreover, the 
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Legislature’s intent is outlined in the application of its own State Comprehensive Plan, providing 

that the Plan “shall be reasonably applied where . . . economically and environmentally feasible, 

not contrary to the public interest, and consistent with the protection of private property rights. Fla. 

Stat. § 187.101(3). The Plan Amendment does not “ensure that private property rights are 

considered” and fails to comply with the Legislature’s intent as set forth in Sections 163.3161(10) 

and 187.101(3), Florida Statutes.  

 55. Section 163.3177(6)(i), Florida Statutes, requires local governments to include a 

property rights element in their comprehensive plans which may not conflict with the following 

statement of rights: 

a. The right of a property owner to physically possess and control his or her 

interests in the property, including easements, leases, or mineral rights. 

b. The right of a property owner to use, maintain, develop, and improve his or 

her property for personal use or for the use of any other person, subject to state law and 

local ordinances. 

c. The right of the property owner to privacy and to exclude others from the 

property to protect the owner's possessions and property. 

d. The right of a property owner to dispose of his or her property through sale 

or gift. 

56. The Plan Amendment conflicts with the statement of rights set forth in Section 

163.3177(6)(i), Florida Statutes. 

 57. FLUE Policies 33.7, 33.a.3, 33.a.4, 33.a.8, 33.a.12 as well at the introductory 

language prior to Objective 33, all include provisions requiring developers to fund infrastructure 

or public facilities and services, including but not limited to central water and sewer, libraries, 
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emergency services, and parks when needed or required by (unspecified) regulatory agencies, as a 

basis for obtaining up to 2 units per gross acre and for determining whether development is timely 

and can proceed. These provisions effectively reduce allowable density and require exaction 

payments from landowners and developers to achieve the same density previously allowed as of 

right prior to adoption of the Plan Amendment. 

 58. The exaction policies contained in the Plan Amendment are “not in compliance” 

with various requirements of Section 163.3180, Florida Statutes, including: 

a. Section 163.3180(1)(a), which requires the local government to adopt 

principles, guidelines, standard and strategies, including adopted levels of service, when 

imposing concurrency on public facilities other than those listed in Section 163.3180(1); 

b. Section 163.3180(1)(b), which requires the local government to 

demonstrate that the concurrency requirements can be reasonably met and that the 

improvements to achieve and maintain the adopted level of service standard for the five 

year planning period are identified in the capital improvements schedule; 

c. Section 163.3180(4), which requires that the level of service standard apply 

uniformly to all development rather than imposing unique standards on landowners within 

the RP-2 land use category; 

d. Section 163.3180(5)(h)1.c., which requires that the local government allow 

an applicant to satisfy transportation concurrency through a proportionate share payment 

for a rezoning or other land use development permit.  The exaction policies instead impose 

a de facto concurrency requirement, which must be satisfied in order to prevent the County 

from reducing previously authorized density allocations, and that requires the landowner 
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or developer to fully fund the entirety of the improvement rather than paying a 

proportionate share; and 

e. Section 163.3180(5)(h)2., which prohibits the local government from 

requiring payment or construction of transportation facilities whose costs would be greater 

than a development’s proportionate share and specifies related methodology requirements.  

 59.  The exaction policies contained in the Plan Amendment also create internal 

inconsistencies with the Capital Improvements Element (“CIE”), and are therefore “not in 

compliance” for at least the following reasons: 

a. The policies impose concurrency standards on public facilities not subject 

to concurrency as established by the CIE and do so without establishing level of service 

standards and service areas. 

b. The policies fail to differentiate between capital improvements that are 

subject to a level of service standard and those that are not, and fail to specify whether 

required public facilities and services must comply with urban or rural level of service 

standards and whether such improvements are considered urban or rural for the purpose of 

determining consistency with applicable policies.   

c. The policies fail to distinguish between Category A, Category B and 

Category C public facilities and fail to address how Category A facilities developed by a 

private landowner or developer will be conveyed for ownership and operation by a 

government entity as required by CIE Policy 1.A.   

d. The policies fail to address the timing for such improvements and delivery 

of services and how the County will determine the density assigned to a parcel.   
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e. The policies fail to distinguish between regional parks and other facilities 

that serve a countywide need versus infrastructure that serves a local need as required by 

CIE Policy 1.C.   

f. The policies fail to address how a determination of need for a public facility 

or service will be made as required by CIE Policy 1.D.    

g. The policies fail to distinguish between existing deficiencies and projected 

deficiencies based on background growth versus deficiencies resulting from a particular 

development as required by CIE Policies 1.D and 2.B.2.a, and fail to ensure that a 

landowner or developer would be credited against mobility fees and concurrency.   

h. The policies fail to address prioritization requirements as set forth in CIE 

Policy 1.E or address how improvements will be programmed in the Capital Improvement 

Schedule. These policies are not based on data and supporting analysis to identify the need 

for improvements and the rationale for imposing more stringent funding requirements on 

landowners and developers within the RP-2 land use category as compared to other 

landowners.  

i. The policies are internally inconsistent with CIE Policy 4.B. and the 

implementation requirements of the CIE, which apply concurrency standards only to 

development orders and not as a basis for maintaining previously established density 

allocations.  

SPECIFIC STATUTES/RULES REQUIRING REVERSAL 

 60. The specific statutes and rules requiring reversal include, but are not limited to, 

Chapters 120 and 163, Florida Statutes; Sections 120.57, 120.569, 163.3177, 163.3164, 163.3184, 

Florida Statutes; and the corresponding goals, objectives, and policies of the Plan. 
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REQUESTED RELIEF 

WHEREFORE, based on the foregoing, Petitioners respectfully request that: 

a. The Division of Administrative Hearings schedule a formal administrative 

hearing to determine whether the Plan Amendment is “in compliance” with the Act. 

b. An Administrative Law Judge conduct a formal administrative hearing 

pursuant to Sections 120.569 and 120.57, Florida Statutes, and enter a Recommended 

Order finding that the Plan Amendment is “not in compliance” with the Act. 

c. The Administration Commission enter a Final Order finding that the Plan 

Amendment is “not in compliance” with the Act; and 

d. Petitioners be granted such additional relief may be deemed just and proper.  

Respectfully submitted this 15th day of November, 2021. 
 

STEARNS WEAVER MILLER 
WEISSLER ALHADEFF & SITTERSON, P.A. 
 
/s/ Jacob T. Cremer   
JACOB T. CREMER 

      Florida Bar No. 83807 
      JESSICA M. ICERMAN 
      Florida Bar No. 99865 

401 East Jackson Street, Suite 2100 
Tampa, Florida 33602 
Telephone: (813) 223-4800 
Primary: jcremer@stearnsweaver.com 
  jicerman@stearnsweaver.com 
Secondary: kstonebraker@stearnsweaver.com  
 
ERIN J. TILTON 
Florida Bar No. 104729 
106 East College Avenue, Suite 700 
Tallahassee, Florida 32301 
Telephone: (850) 580-7200 
Primary:  etilton@stearnsweaver.com 

      Secondary: achapman@stearnsweaver.com 
 

Counsel for Petitioners  
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was electronically 

filed with the Division of Administrative Hearings with a copy served by electronic mail on the 

persons identified below, this 15th day of November, 2021: 

 
Honorable Pat Kemp 
Commission Chair 
c/o Christine Beck, County Attorney 
601 E. Kennedy Blvd., 27th Floor 
Tampa, Florida 33601 
beckc@hillsboroughcounty.org  
 
 
       /s/ Jacob T. Cremer 
       Attorney 



STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

REED FISCHBACH, CHRISTOPHER W. 
“BEAR” MCCULLOUGH, AND JOSEPH B. 
SUMNER, III,

     Petitioners,

vs.

HILLSBOROUGH COUNTY, A POLITICAL 
SUBDIVISION OF THE STATE OF FLORIDA,

     Respondent.
                                                                   /

Case No. 21-3467GM

NOTICE OF HEARING

A hearing will be held in this case on February 15 through 18, 2022, at 
9:00 a.m., Eastern Time, or as soon thereafter as can be heard at a location in 
Tampa, Florida to be determined. Continuances will be granted only by order of the 
Administrative Law Judge for good cause shown.

ISSUE: Whether Amendment HC/CPA 20-11 to the Hillsborough County 
Comprehensive Plan, adopted by Ordinance No. 21-37 on October 14, 2021, is "in 
compliance" as defined in Section 163.3184(1)(b), Florida Statutes (2021), as 
contested in the Petition for Formal Administrative Hearing.

AUTHORITY: Chapter 120, Florida Statutes; and Florida Administrative Code 
Chapter 28-106, Parts I and II.

The parties shall arrange to have all witnesses and evidence present at the time 
and place of hearing. Subpoenas will be issued by the Administrative Law Judge 
upon request of the parties. Registered e-filers shall request subpoenas through 
eALJ. All parties have the right to present oral argument and to cross-examine 
opposing witnesses. All parties have the right to be represented by counsel or 
other qualified representative, in accordance with Florida Administrative Code 
Rule 28-106.106. Failure to appear at this hearing may be grounds for closure of the 
file without further proceedings. 

The agency shall be responsible for preserving the testimony at the final 
hearing. Fla. Admin. Code R. 28-106.214.
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In accordance with the Americans with Disabilities Act, persons needing a special 
accommodation to participate in this proceeding should contact the Judge's 
assistant no later than ten days prior to the hearing. The Judge's assistant may be 
contacted at (850) 488-9675, via 800-955-8771 (TTY), 800-955-1339 (ASCII), 
800-955-8770 (Voice), or 844-463-9710 (Spanish) Florida Relay Service.
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