
 
 

LAND USE HEARING OFFICER VARIANCE REPORT 

Page 1 of 2 
 

APPLICATION NUMBER: VAR 22-0016 

LUHO HEARING DATE:  December 13, 2021 CASE REVIEWER:    Israel Monsanto 
 

REQUEST: The applicant is requesting a setback variance to accommodate the installation of mechanical equipment  on  a  
parcel zoned M (Manufacturing). 
 
VARIANCE(S): 
Per LDC Section 6.01.03.I.3, mechanical equipment, such as air conditioning units, pumps, heating equipment, propane 
tanks, electrical generators and similar installations, may not project into the required front yard(s). Per LDC Sec. 6.01.01, a  
minimum front yard setback of 30 feet is required in the M district. The applicant requests a 14-foot reduction to the 
required front yard setback to allow a setback of 16 feet from the north property line for multiple units of mecha n ical a nd  
electrical equipment. 
 
FINDINGS:  
• The site is currently developed with approximately 24,000 square feet of floor space. Site construction plans were 

approved in April 2021 for a  building addition consisting of 24,426 square feet of floor space along the northern 
portion of the parcel (Project ID 5613). The approved construction site plans show the building addition set back 30 
feet from the north property line (frontage along E. Diana Street) in accordance with the minimum 30-foo t  f ron t  yard  
building setback required in the M district. 
 

• The site received Building permit approvals (permit HC-BLD-21-0015216) in May 2021. Work then commenced on 
the building addition, however, the County issued a stop work order on September 30, 2021 due to mechanical and 
electrical equipment being placed within the 30-foot front setback. 
 

• The mechanical and electrical equipment was not shown in the Site Construction Plans but was depicted in the Building 
permit plans. The site plan submitted by the applicant for this variance application shows a total of 11 mechanica l a nd  
electrical units within the front yard setback. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Front yard 
setback area 
(30 feet) 

Front yard 
setback area 
(30 feet) 



APPLICATION:   VAR 22-0016 
LUHO HEARING DATE:  December 13, 2021         CASE REVIEWER: Israel Monsanto 
 

Page 2 of 2 
 

DISCLAIMER: 
The variances listed above are based on the information provided in the application by the applicant.  
Additional variances may be needed after the site has applied for development permits.  The granting of these 
variances does not obviate the applicant or property owner from attaining all additional required approvals 
including but not limited to: subdivision or site development approvals and building permit approvals. 
 
 

 

ADMINISTRATOR’S SIGN-OFF 

T
Wed Dec  1 2021 16:12:51  

 
Attachments:  Application 
Site Plan 
Petitioner’s Written Statement 
Current Deed 
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__________________________________________________________________________________________________________________________ 

__________________________________________________________________________________________________________________________ 

_________________________________________________________________________ __________________________________ 

Additional / Revised 
Information Sheet Date Stamp Here

 601 E. Kennedy Blvd., 19th Floor |  (813) 272 5600 

Application Number: ______________________________   Applicant’s Name:  ________________________________________________ 

Reviewing Planner’s Name: _______________________________________________________    Date:_______________________________ 

Application Type: 

q Planned Development (PD) q Minor Modification/Personal Appearance (PRS) q Standard Rezoning (RZ) 

q Variance (VAR) q Development of Regional Impact (DRI) q Major Modification (MM) 

q Special Use (SU) q Conditional Use (CU) q Other ___________________________ 

Current Hearing Date (if applicable): ____________________________ 

Will this revision add land to the project? q Yes q No 
IMPORTANT: If “Yes” is checked on the above, a Revised Application Sheet, Property Information Sheet, Affidavit to Authorize 
Agent, and additional Deeds must be filed immediately to ensure proper noticing and sign posting requirements are met. 

Will this revision remove land from the project? q Yes q No 

The following must be attached to this Sheet. 
q Cover Letter with summary of the changes and/or additional information provided. If a revised Site Plan is being 
       submitted, all changes on the site plan must be listed in detail in the Cover Letter.  

q An updated Project Narrative consistent with the changes or additional information provided, if applicable. 

Submittal Via: 
Email - Note that no follow up paper file is necessary. Files must be in pdf format and minimum resolution of 300 dpi. 
Maximum attachment(s) size is 15 MB. 

Email this sheet along with all the additional/revised submittal items in pdf to: ZoningIntake-DSD@hcflgov.net 

For additional help and submittal questions, please call (813) 277-1633 or email ZoningIntake-DSD@hcflgov.net. 

I certify that changes described above are the only changes that have been made to the submission. Any further 
changes will require an additional submission and certification. 

Signature Date 

FOR OFFICE USE ONLY 

q Notification E-Mail Sent q Scanned into OPTIX 

q Transmittal Completed  In-Take Completed by: _______________________ 

VAR 22-0016                                                             Diana Street Partners, LLC

Israel Monsanto November 4, 2021

XX

XX

November 4, 2021

22-0016

Received November 4, 2021 
Development Services

mailto:ZoningIntake-DSD%40hcflgov.net?subject=Additional/Revised%20Information%20for%20application%20%23
mailto:ZoningIntake-DSD%40hcflgov.net?subject=
mailto:ZoningIntake-DSD@hcflgov.net
mailto:ZoningIntake-DSD@hcflgov.net


 

 

EXHIBIT “A” 

TO 

VARIANCE APPLICATION 

 

***** 

 

Owner/Applicant: 

Diana Street Partners, LLC 
 

 

 

 

Submitted by: 

Kevin B. Reali, Authorized Agent 

Stearns Weaver Miller 

401 East Jackson Street, Suite 2100 

Tampa, Florida 33602 

(813) 223-4800 

 

 

Updated as of November 4, 2021 
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VARIANCE REQUEST 

 

1. Project Narrative: The subject property is located in an industrial area of Hillsborough County (the 
“County”) at 5251 E Diana Street; Folio No. 039897-5562 (the “Property”) as shown below. 

 

 
 

The Property is zoned Manufacturing (“M”) with a Future Land Use Category of Light Industrial (“LI”). The 

Property is surrounded by manufacturing, industrial, and warehouse uses and is currently under 

development as a Priority Economic Development Project, as shown on Attachment “A” attached hereto, 

to add 24,000 square feet of infill industrial uses to an existing site (the “Project”). Construction on the 

Project began on May 15, 2021, based on approved site and building plans, Permit No. HC-BLD-21-

0015216 (the “Approved Plans”). A stop work order was issued on September 30, 2021 as shown on 

Attachment “B” attached hereto, based on mechanical and electrical equipment being placed within the 

30-foot setback. This variance request seeks to expand the placement  of various mechanical and electrical 

equipment, with a maximum encroachment of approximately 13.5 feet, into the 30-foot setback along E 

Diana Street, as shown on the application site plan (the “Site Plan”). 

22-0016

Received November 4, 2021 
Development Services



 

 

2. Request: A variance from Sec. 6.01.01 of the Hillsborough County Land Development Code (“LDC”) 
to allow mechanical and electrical equipment to encroach into the required 30-foot setback for property 
in the Manufacturing zoning category. 
 

VARIANCE CRITERIA RESPONSE 

 

Under the Hillsborough County LDC, “[a] variance may only be allowed by the Land Use Hearing Officer 

in cases involving practical difficulties or unnecessary hardship, when substantial evidence in the official 

record of the hearing supports specific findings.” LDC § 11.04.02.A.1  .Section 11.04.02(B) of the LDC 

requires that the LUHO make specific findings on the following six variance criteria in order to approve a 

variance request: 

 

1. Explain how the alleged hardships or practical difficulties are unique and singular to the subject 
property and are not those suffered in common with other property similarly located? 
 

The first criteria for evaluating a variance is “[t]hat the alleged hardships or practical difficulties are 

unique and singular as regards the property of the person requesting the variance and are not those 

suffered in common with other property similarly located.” LDC § 11.04.02.B.1 (emphasis added). Thus, 

the LDC allows an applicant to prove either the “unnecessary hardship” or “practical difficulty” test. The 

“practical difficulty” test is less burdensome than the “unnecessary hardship” test. Wawa, Inc. v. New 

Castle Cty. Bd. of Adjustment, 929 A.2d 822, 831 (Del. Super. Ct. 2005); Riker v. Sussex Cty. Bd. of 

Adjustment, No. S14A-07-005 ESB, 2015 WL 648531, at *2 (Del. Super. Ct. Feb. 2, 2015). A practical 

difficulty exists when “the requested dimensional change is minimal and the harm to the applicant if the 

variance is denied will be greater than the probable effect on the neighboring properties if the variance is 

granted.” Id. at *2. 

This request relates to the practical difficulty in re-designing a Heating Ventilation and Cooling (“HVAC”) 

system for the Project. The County approved building plans allowing the applicant to place the HVAC 

system in the 30-foot front yard setback. Construction of the Project began based on good-faith reliance 

on the Approved Plans, which show mechanical and electrical equipment within the 30-foot setback to E 

Diana Street. However, the County later issued a Stop Work Order when it realized the HVAC system was 

in the setback and required the applicant to apply for a variance in order to proceed with its development.  

There are several unique characteristics of this Property that create a practical difficulty. First, the 

applicant does not have access to the Property through E Diana Street, the street that the Property fronts 

and that the HVAC system is placed along. Although E Diana Street is technically the front yard per the 

LDC, access is provided along the adjacent parcel to the east (Folio 039897.5566) through a platted, access 

easement. Consequently, the yard along E Diana Street is actually functioning as a side yard due to the 

lot’s orientation and access onto the parcel to the east. Because the surrounding uses are manufacturing, 

the side yard setback is 0’. This functionality is exasperated by the need for truck access. Given the nature 

of the uses in the area, all of the surrounding properties are designed to handle truck access. The Property 

is no different, with truck access through the platted easement. However, the Property is unique in that 

the front setback, which would normally be usable for access and truck maneuvering, is not located where 

the access to the Property actually exists. Literal interpretation of the LDC would, by default, require the 

Applicant to set aside area on the property twice, once for access and once for setback, where other 

property owners could use the setback for access. 
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The second practical difficulty is the stormwater pond along the west side of the Property. The pond is 

required due to state and county drainage and environmental regulations and constrains all development 

to the east side of the site—which in turn pushes the new building closer to the parcel to the east and E 

Diana Street. Due to environmental constraints unique to the property, the pond cannot be dug deeper 

than is already proposed to reduce the overall size of the pond. Specifically, the height of the property to 

the west, which is higher than the Property as shown on Attachment “C” attached hereto, combined with 

an inability to dig the pond deeper, requires that the pond be sloped such that it cannot be reduced in 

size. The required sloping also prevents placing the pond within the setback itself. The inability to move 

the pond eliminates space that could be used for the required setbacks. This constraint is obvious when 

considering the development potential of the site. The zoning and Future Land Use category both allow a 

Floor Area Ratio (a “FAR”) of 0.75, however even with the new building the Property will only realize a 

developed FAR of approximately one-third that amount. In addition, there are existing buildings to the 

south of the proposed building that push the proposed building to the north and east, eliminating space 

for a 30-foot setback. Therefore, the best, and only functional, location for the proposed building is the 

current location. Once the building is placed in this location, space for the HVAC equipment is similarly 

constrained and can only be placed in the setback. 

In all, the real practical difficulty is the combination of the issues discussed above. The issues together 

prevent alternative development options and still only allow a mere margin of the development potential 

of the site to be realized. Again, this encroachment into the front yard setback was approved by the 

County and construction, in reliance on the Approved Plans, has commenced. The reliance on the 

Approved Plans is unique to this Project because other similar properties/projects receive comment and 

feedback related to encroachments prior to commencing construction. Property similarly located would 

not be asked to remedy building plans after construction has begun. Further, the Project is designed such 

that the mechanical equipment cannot be located on the roof of the building, nor is it practical for the 

equipment to be moved to other locations on the Property because of limitations related to topography 

and other utility limitations.  

 

The HVAC system cannot be re-designed to be placed on the roof of the Project and it is impracticable to 

relocate the equipment to another location due to site constraints. As described within the variance 

criteria below, the surrounding property owners would have little to no harm and the impact to the 

Applicant would be great. The best-case scenario for the Applicant, due to the significant HVAC needs of 

the proposed use, is an impact of approximately $1,000,000, resulting from the Applicant operating under 

the Approved Plans, which greatly outweighs the minimal impact of locating HVAC equipment within the 

setback in a highly industrial area. 

2. Describe how the literal requirements of the Land Development Code (LDC) would deprive you of 
rights commonly enjoyed by other properties in the same district and area under the terms of the LDC. 
 
Literal interpretation of the LDC would deprive the Applicant of the right to occupy and utilize the Property 
for a permitted use because of the unique constraints of the Property and street frontage. Even though E 
Diana Street is the frontage of the Property, access to the Property is actually along the east side through 
a platted, access that is not a right-of-way. Therefore, the yard along E Diana Street is actually functioning 
as a side yard. As discussed above, the side yard setback would be 0’ because the Property is surrounded 
by similar manufacturing uses. The LDC does not contemplate the unique situation where a front yard is 
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functioning as a side yard because of a platted access that mimics the existing street grid. Even the 
Property Appraiser system identifies the platted access as “N 53rd Street” as shown below. 
 

 
 
3. Explain how the variance, if allowed, will not substantially interfere with or injure the rights of 
others whose property would be affected by allowance of the variance. 
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Adjacent property owners will not be impacted by the request. First, the building footprint of the Project 
adheres to the setback requirements of the LDC; the variance request relates only to mechanical and 
electrical support equipment. Thus, the encroachment request is minimal in scale. The scale of the 
mechanical equipment is minimal when compared to the building it will sit beside. Furthermore, to 
mitigate any perceived visual or aesthetic impacts, the applicant has agreed to construct an opaque fence 
along a portion of E Diana Street to block the view of the HVAC system from surrounding property owners 
in accordance with LDC § 6.06.06(C)(9). There are no sound impacts from the HVAC equipment and we 
have support from nearby property owners. 
 
Second, the Property is in a wholly industrial area. The closest residential property is almost 1000 feet 
away with several other industrial users located between the Property and those residential uses. 
Encroachment into the setback will not reduce the buffering to any use not compatible with the Project. 
Further, there are several structures within 30 feet of E Diana Street, as exemplified on Attachment ”D” 
attached hereto. Those structures are either legal-nonconforming encroachments or side yards, which 
according Sec. 6.06.06 of the LDC have no buffer or screening requirements.  
 
When taken together, the Property is surrounded by compatible industrial uses and located a great 
distance from incompatible uses such that the variance request will have little to no impact on 
surrounding property owners. This minimal impact is exemplified by comparing the request to Sec. 
6.06.06 of the LDC, which would not require any screening, setback or buffer had the Property fronted N 
53rd Street rather than E Diana Street. Overall, the scale of this variance request is reduced by considering 
that it is not for the entire setback, it is only being requested for a defined number of specific pieces of 
equipment as shown on the site plan. 
 
4. Explain how the variance is in harmony with and serves the general intent and purpose of the LDC 
and the Comprehensive Plan (refer to Section 1.02.02 and 1.02.03 of the LDC for description of 
intent/purpose). 
 
The intent of the Comprehensive Plan will be met because granting this variance request would promote 
(i) infill development, (ii) that creates jobs, (iii) in an area where the surrounding uses are compatible. 
Setbacks were created to separate incompatible land uses and enhance visibility and navigability for 
ingress and egress. A setback is defined as “The physical distance which serves to minimize the effects of 
development activity or the secondary impacts of development on an adjacent property, structure or 
natural resource, and within which it may be necessary to restrict activities.” LDC § 12.01.00.  
 
Here, all of the surrounding land uses are manufacturing-related so strict adherence to the setback 
requirements will not fulfill the purpose of separating incompatible land uses. In addition, access to the 
Property is along the parcel to the east so there is no ingress or egress issue along E Diana Street that 
would require the 30-foot setback. Furthermore, the applicant has proposed an opaque fence to screen 
the equipment in order to mitigate any perceived impact. 
 
Section 1.02.02 of the LDC provides that the purpose of the LDC is:  
 

. . . to establish the standards, regulations and procedures for review and approval of all 
proposed development of property in unincorporated Hillsborough County, and to 
provide a development review process that will be comprehensive, consistent, and 
efficient in the implementation of the goals, objectives, and policies of the Future of 
Hillsborough Comprehensive Plan. 
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In this situation, the County approved building plans with the HVAC system in the 30-foot setback. 
Therefore, granting this variance would be consistent with the intent and purpose of the LDC because it 
will provide for a more consistent and efficient implementation of the LDC and Comprehensive Plan. This 
will ensure consistency for applicants who rely on the development review process and will avoid 
destruction and redesign of a recently completed development due to the County’s oversight.  
 
Section 1.02.03 of the LDC provides that the intent of the LDC is: 
 

In order to foster and preserve public health, safety, comfort and welfare, and to aid in 
the harmonious, orderly, and progressive development of the unincorporated areas of 
Hillsborough County, it is the intent of this Code that the development process in 
Hillsborough County be efficient, in terms of time and expense; effective, in terms of 
addressing the natural resource and public facility implications of proposed development; 
and equitable, in terms of consistency with established regulations and procedures, 
respect for the rights of property owners, and consideration of the interests of the citizens 
of Hillsborough County.  

 
The Board of County Commissioners deems it to be in the best public interest for all 
development to be conceived, designed, and built in accordance with good planning and 
design practices and the minimum standards set forth in this Code. 

 
The approval would be (i) “efficient, in terms of time and expense” by not causing the development 
process to be undone and redone; (ii) have no impact on natural resource and public facilities, (iii) be 
equitable based on the Applicant’s reliance on the County’s construction approval process; and (iv) have 
little to no impact on other citizens of the County. 
 
5. Explain how the situation sought to be relieved by the variance does not result from an illegal act 
or result from the actions of the applicant, resulting in a self-imposed hardship. 
 
The Applicant took no illegal action; rather the Applicant followed the County’s prescribed construction 
steps and received the Approved Plans in the ordinary course. In reliance on those approvals, the 
Applicant started construction with a Hillsborough County permit showing mechanical and electrical 
equipment in the front setback. The Applicant’s reliance on the County’s approval is not a self-imposed 
hardship because the Applicant was acting in accordance with building plans approved by the County. The 
County approved the plans, the Applicant relied upon them, the Applicant started construction, and then 
the County realized it made an error and required the Applicant to apply for this variance in order to 
proceed.   
 
Furthermore, the applicant did not cause the situation that this Property has a front yard that functions 
as a side yard because the Property fronts on a road that was created by plat. The Property was purchased 
well after platting.  
 
6. Explain how allowing the variance will result in substantial justice being done, considering both 
the public benefits intended to be secured by the LDC and the individual hardships that will be suffered 
by a failure to grant a variance. 
 
The approval of this variance request would result in substantial justice being done because it would (i) 
allow for completion of a Project that was already approved by the County and construction has already 
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commenced; (ii) allow an infill project that will create jobs in a compatible area, all of which comes with a 
public benefit; (iii) avoid substantial waste on the part of the County and the Applicant, which comes with 
public benefit, and (iv) have little to no negative impact to neighboring property owners or the citizens of 
the County at large.  
 
The hardship that the Applicant would bear is estimated at approximately $1,000,000 without 
consideration of delay. The delay is not measurable at this time, but can be expected to also carry great 
cost. The requested encroachment, only for mechanical and electrical equipment, is a minimal impact. 
The harm to the Applicant if the variance is denied will be greater than the probable effect on the 
neighboring properties if the variance is granted, which satisfies the practical difficulty standard described 
in Wawa, Inc. v. New Castle Cty. Bd. of Adjustment, 929 A.2d 822, 831 (Del. Super. Ct. 2005). 
 
Even more importantly, an additional hardship to the applicant would be that the applicant would be 
allowed to construct an additional building on its property, but not allowed to place essential equipment 
adjacent to it that is necessary for the building to be usable. The right to build on a property carries with 
it the right to use the property in a reasonable manner.  
 
This point is emphasized by the fact that the property is allowed to be developed at an intensity of 0.75 
FAR, but with the new building, the applicant is only developing the property at an intensity of 
approximately 0.26. That is, all the constraints on the property only allow the property to be developed 
at 35% of its maximum intensity—and that percentage would be greatly reduced if this variance is not 
approved. 
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Attachment “A” 
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Attachment “A” 
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Attachment “B” 
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VARIANCE REQUEST 

 

1. Project Narrative: The subject property is located in an industrial area of Hillsborough County (the 
“County”) at 5251 E Diana Street; Folio No. 039897-5562 (the “Property”) as shown below. 

 

 
 

The Property is zoned Manufacturing (“M”) with a Future Land Use Category of Light Industrial (“LI”). The 

Property is surrounded by manufacturing, industrial, and warehouse uses and is currently under 

development as a Priority Economic Development Project, as shown on Attachment “A” attached hereto, 

to add 24,000 square feet of infill industrial uses to an existing site (the “Project”). Construction on the 

Project began on May 15, 2021, based on approved site and building plans, Permit No. HC-BLD-21-

0015216 (the “Approved Plans”). A stop work order was issued on September 30, 2021 as shown on 

Attachment “B” attached hereto, based on mechanical and electrical equipment being placed within the 

30-foot setback. This variance request seeks to expand the placement  of various mechanical and electrical 

equipment, with a maximum encroachment of approximately 13.5 feet, into the 30-foot setback along E 

Diana Street, as shown on the application site plan (the “Site Plan”). 
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2. Request: A variance from Sec. 6.01.01 of the Hillsborough County Land Development Code (“LDC”) 
to allow mechanical and electrical equipment to encroach into the required 30-foot setback for property 
in the Manufacturing zoning category. 
 

VARIANCE CRITERIA RESPONSE 

 

Under the Hillsborough County LDC, “[a] variance may only be allowed by the Land Use Hearing Officer 

in cases involving practical difficulties or unnecessary hardship, when substantial evidence in the official 

record of the hearing supports specific findings.” LDC § 11.04.02.A.1  .Section 11.04.02(B) of the LDC 

requires that the LUHO make specific findings on the following six variance criteria in order to approve a 

variance request: 

 

1. Explain how the alleged hardships or practical difficulties are unique and singular to the subject 
property and are not those suffered in common with other property similarly located? 
 

The first criteria for evaluating a variance is “[t]hat the alleged hardships or practical difficulties are 

unique and singular as regards the property of the person requesting the variance and are not those 

suffered in common with other property similarly located.” LDC § 11.04.02.B.1 (emphasis added). Thus, 

the LDC allows an applicant to prove either the “unnecessary hardship” or “practical difficulty” test. The 

“practical difficulty” test is less burdensome than the “unnecessary hardship” test. Wawa, Inc. v. New 

Castle Cty. Bd. of Adjustment, 929 A.2d 822, 831 (Del. Super. Ct. 2005); Riker v. Sussex Cty. Bd. of 

Adjustment, No. S14A-07-005 ESB, 2015 WL 648531, at *2 (Del. Super. Ct. Feb. 2, 2015). A practical 

difficulty exists when “the requested dimensional change is minimal and the harm to the applicant if the 

variance is denied will be greater than the probable effect on the neighboring properties if the variance is 

granted.” Id. at *2. 

This request relates to the practical difficulty in re-designing a Heating Ventilation and Cooling (“HVAC”) 

system for the Project. The County approved building plans allowing the applicant to place the HVAC 

system in the 30-foot front yard setback. Construction of the Project began based on good-faith reliance 

on the Approved Plans, which show mechanical and electrical equipment within the 30-foot setback to E 

Diana Street. However, the County later issued a Stop Work Order when it realized the HVAC system was 

in the setback and required the applicant to apply for a variance in order to proceed with its development.  

There are several unique characteristics of this Property that create a practical difficulty. First, the 

applicant does not have access to the Property through E Diana Street, the street that the Property fronts 

and that the HVAC system is placed along. Although E Diana Street is technically the front yard per the 

LDC, access is provided along the adjacent parcel to the east (Folio 039897.5566) through a platted, access 

easement. Consequently, the yard along E Diana Street is actually functioning as a side yard due to the 

lot’s orientation and access onto the parcel to the east. Because the surrounding uses are manufacturing, 

the side yard setback is 0’. This functionality is exasperated by the need for truck access. Given the nature 

of the uses in the area, all of the surrounding properties are designed to handle truck access. The Property 

is no different, with truck access through the platted easement. However, the Property is unique in that 

the front setback, which would normally be usable for access and truck maneuvering, is not located where 

the access to the Property actually exists. Literal interpretation of the LDC would, by default, require the 

Applicant to set aside area on the property twice, once for access and once for setback, where other 

property owners could use the setback for access. 
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The second practical difficulty is the stormwater pond along the west side of the Property. The pond is 

required due to state and county drainage and environmental regulations and constrains all development 

to the east side of the site—which in turn pushes the new building closer to the parcel to the east and E 

Diana Street. Due to environmental constraints unique to the property, the pond cannot be dug deeper 

than is already proposed to reduce the overall size of the pond. Specifically, the height of the property to 

the west, which is higher than the Property as shown on Attachment “C” attached hereto, combined with 

an inability to dig the pond deeper, requires that the pond be sloped such that it cannot be reduced in 

size. The required sloping also prevents placing the pond within the setback itself. The inability to move 

the pond eliminates space that could be used for the required setbacks. This constraint is obvious when 

considering the development potential of the site. The zoning and Future Land Use category both allow a 

Floor Area Ratio (a “FAR”) of 0.75, however even with the new building the Property will only realize a 

developed FAR of approximately one-third that amount. In addition, there are existing buildings to the 

south of the proposed building that push the proposed building to the north and east, eliminating space 

for a 30-foot setback. Therefore, the best, and only functional, location for the proposed building is the 

current location. Once the building is placed in this location, space for the HVAC equipment is similarly 

constrained and can only be placed in the setback. 

In all, the real practical difficulty is the combination of the issues discussed above. The issues together 

prevent alternative development options and still only allow a mere margin of the development potential 

of the site to be realized. Again, this encroachment into the front yard setback was approved by the 

County and construction, in reliance on the Approved Plans, has commenced. The reliance on the 

Approved Plans is unique to this Project because other similar properties/projects receive comment and 

feedback related to encroachments prior to commencing construction. Property similarly located would 

not be asked to remedy building plans after construction has begun. Further, the Project is designed such 

that the mechanical equipment cannot be located on the roof of the building, nor is it practical for the 

equipment to be moved to other locations on the Property because of limitations related to topography 

and other utility limitations.  

 

The HVAC system cannot be re-designed to be placed on the roof of the Project and it is impracticable to 

relocate the equipment to another location due to site constraints. As described within the variance 

criteria below, the surrounding property owners would have little to no harm and the impact to the 

Applicant would be great. The best-case scenario for the Applicant, due to the significant HVAC needs of 

the proposed use, is an impact of approximately $1,000,000, resulting from the Applicant operating under 

the Approved Plans, which greatly outweighs the minimal impact of locating HVAC equipment within the 

setback in a highly industrial area. 

2. Describe how the literal requirements of the Land Development Code (LDC) would deprive you of 
rights commonly enjoyed by other properties in the same district and area under the terms of the LDC. 
 
Literal interpretation of the LDC would deprive the Applicant of the right to occupy and utilize the Property 
for a permitted use because of the unique constraints of the Property and street frontage. Even though E 
Diana Street is the frontage of the Property, access to the Property is actually along the east side through 
a platted, access that is not a right-of-way. Therefore, the yard along E Diana Street is actually functioning 
as a side yard. As discussed above, the side yard setback would be 0’ because the Property is surrounded 
by similar manufacturing uses. The LDC does not contemplate the unique situation where a front yard is 
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functioning as a side yard because of a platted access that mimics the existing street grid. Even the 
Property Appraiser system identifies the platted access as “N 53rd Street” as shown below. 
 

 
 
3. Explain how the variance, if allowed, will not substantially interfere with or injure the rights of 
others whose property would be affected by allowance of the variance. 
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Adjacent property owners will not be impacted by the request. First, the building footprint of the Project 
adheres to the setback requirements of the LDC; the variance request relates only to mechanical and 
electrical support equipment. Thus, the encroachment request is minimal in scale. The scale of the 
mechanical equipment is minimal when compared to the building it will sit beside. Furthermore, to 
mitigate any perceived visual or aesthetic impacts, the applicant has agreed to construct an opaque fence 
along a portion of E Diana Street to block the view of the HVAC system from surrounding property owners 
in accordance with LDC § 6.06.06(C)(9). There are no sound impacts from the HVAC equipment and we 
have support from nearby property owners. 
 
Second, the Property is in a wholly industrial area. The closest residential property is almost 1000 feet 
away with several other industrial users located between the Property and those residential uses. 
Encroachment into the setback will not reduce the buffering to any use not compatible with the Project. 
Further, there are several structures within 30 feet of E Diana Street, as exemplified on Attachment ”D” 
attached hereto. Those structures are either legal-nonconforming encroachments or side yards, which 
according Sec. 6.06.06 of the LDC have no buffer or screening requirements.  
 
When taken together, the Property is surrounded by compatible industrial uses and located a great 
distance from incompatible uses such that the variance request will have little to no impact on 
surrounding property owners. This minimal impact is exemplified by comparing the request to Sec. 
6.06.06 of the LDC, which would not require any screening, setback or buffer had the Property fronted N 
53rd Street rather than E Diana Street. Overall, the scale of this variance request is reduced by considering 
that it is not for the entire setback, it is only being requested for a defined number of specific pieces of 
equipment as shown on the site plan. 
 
4. Explain how the variance is in harmony with and serves the general intent and purpose of the LDC 
and the Comprehensive Plan (refer to Section 1.02.02 and 1.02.03 of the LDC for description of 
intent/purpose). 
 
The intent of the Comprehensive Plan will be met because granting this variance request would promote 
(i) infill development, (ii) that creates jobs, (iii) in an area where the surrounding uses are compatible. 
Setbacks were created to separate incompatible land uses and enhance visibility and navigability for 
ingress and egress. A setback is defined as “The physical distance which serves to minimize the effects of 
development activity or the secondary impacts of development on an adjacent property, structure or 
natural resource, and within which it may be necessary to restrict activities.” LDC § 12.01.00.  
 
Here, all of the surrounding land uses are manufacturing-related so strict adherence to the setback 
requirements will not fulfill the purpose of separating incompatible land uses. In addition, access to the 
Property is along the parcel to the east so there is no ingress or egress issue along E Diana Street that 
would require the 30-foot setback. Furthermore, the applicant has proposed an opaque fence to screen 
the equipment in order to mitigate any perceived impact. 
 
Section 1.02.02 of the LDC provides that the purpose of the LDC is:  
 

. . . to establish the standards, regulations and procedures for review and approval of all 
proposed development of property in unincorporated Hillsborough County, and to 
provide a development review process that will be comprehensive, consistent, and 
efficient in the implementation of the goals, objectives, and policies of the Future of 
Hillsborough Comprehensive Plan. 
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In this situation, the County approved building plans with the HVAC system in the 30-foot setback. 
Therefore, granting this variance would be consistent with the intent and purpose of the LDC because it 
will provide for a more consistent and efficient implementation of the LDC and Comprehensive Plan. This 
will ensure consistency for applicants who rely on the development review process and will avoid 
destruction and redesign of a recently completed development due to the County’s oversight.  
 
Section 1.02.03 of the LDC provides that the intent of the LDC is: 
 

In order to foster and preserve public health, safety, comfort and welfare, and to aid in 
the harmonious, orderly, and progressive development of the unincorporated areas of 
Hillsborough County, it is the intent of this Code that the development process in 
Hillsborough County be efficient, in terms of time and expense; effective, in terms of 
addressing the natural resource and public facility implications of proposed development; 
and equitable, in terms of consistency with established regulations and procedures, 
respect for the rights of property owners, and consideration of the interests of the citizens 
of Hillsborough County.  

 
The Board of County Commissioners deems it to be in the best public interest for all 
development to be conceived, designed, and built in accordance with good planning and 
design practices and the minimum standards set forth in this Code. 

 
The approval would be (i) “efficient, in terms of time and expense” by not causing the development 
process to be undone and redone; (ii) have no impact on natural resource and public facilities, (iii) be 
equitable based on the Applicant’s reliance on the County’s construction approval process; and (iv) have 
little to no impact on other citizens of the County. 
 
5. Explain how the situation sought to be relieved by the variance does not result from an illegal act 
or result from the actions of the applicant, resulting in a self-imposed hardship. 
 
The Applicant took no illegal action; rather the Applicant followed the County’s prescribed construction 
steps and received the Approved Plans in the ordinary course. In reliance on those approvals, the 
Applicant started construction with a Hillsborough County permit showing mechanical and electrical 
equipment in the front setback. The Applicant’s reliance on the County’s approval is not a self-imposed 
hardship because the Applicant was acting in accordance with building plans approved by the County. The 
County approved the plans, the Applicant relied upon them, the Applicant started construction, and then 
the County realized it made an error and required the Applicant to apply for this variance in order to 
proceed.   
 
Furthermore, the applicant did not cause the situation that this Property has a front yard that functions 
as a side yard because the Property fronts on a road that was created by plat. The Property was purchased 
well after platting.  
 
6. Explain how allowing the variance will result in substantial justice being done, considering both 
the public benefits intended to be secured by the LDC and the individual hardships that will be suffered 
by a failure to grant a variance. 
 
The approval of this variance request would result in substantial justice being done because it would (i) 
allow for completion of a Project that was already approved by the County and construction has already 
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commenced; (ii) allow an infill project that will create jobs in a compatible area, all of which comes with a 
public benefit; (iii) avoid substantial waste on the part of the County and the Applicant, which comes with 
public benefit, and (iv) have little to no negative impact to neighboring property owners or the citizens of 
the County at large.  
 
The hardship that the Applicant would bear is estimated at approximately $1,000,000 without 
consideration of delay. The delay is not measurable at this time, but can be expected to also carry great 
cost. The requested encroachment, only for mechanical and electrical equipment, is a minimal impact. 
The harm to the Applicant if the variance is denied will be greater than the probable effect on the 
neighboring properties if the variance is granted, which satisfies the practical difficulty standard described 
in Wawa, Inc. v. New Castle Cty. Bd. of Adjustment, 929 A.2d 822, 831 (Del. Super. Ct. 2005). 
 
Even more importantly, an additional hardship to the applicant would be that the applicant would be 
allowed to construct an additional building on its property, but not allowed to place essential equipment 
adjacent to it that is necessary for the building to be usable. The right to build on a property carries with 
it the right to use the property in a reasonable manner.  
 
This point is emphasized by the fact that the property is allowed to be developed at an intensity of 0.75 
FAR, but with the new building, the applicant is only developing the property at an intensity of 
approximately 0.26. That is, all the constraints on the property only allow the property to be developed 
at 35% of its maximum intensity—and that percentage would be greatly reduced if this variance is not 
approved. 
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Attachment “A” 
 

 
 

22-0016

Received November 4, 2021 
Development Services



 

 

Attachment “A” 
 

 
 

22-0016

Received November 4, 2021 
Development Services



 

 

Attachment “B” 
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PARCEL INFORMATION HILLSBOROUGH COUNTY FLORIDA
Jurisdiction Unincorporated County

Zoning Category Commercial/Office/Industr

Zoning M

Description Manufacturing

Flood Zone:X  AREA OF MINIMAL FLOOD 
HAZARD 

FIRM Panel 0219H

FIRM Panel 12057C0219H

Suffix H

Effective Date Thu Aug 28 2008

Pre 2008 Flood Zone X

Pre 2008 Firm Panel 1201150005E

County Wide Planning Area East Lake Orient Park

Community Base Planning 
Area

East Lake Orient Park

Census Data Tract: 010502
Block: 2018

Future Landuse LI

Urban Service Area TSA

Waste Water Interlocal City of Tampa Waste Water

Water Interlocal City of Tampa Water

Mobility Assessment 
District

Urban

Mobility Benefit District 2

Fire Impact Fee Northeast

Parks/Schools Impact Fee NORTHEAST

ROW/Transportation 
Impact Fee

ZONE 4

Wind Borne Debris Area 140 MPH Area

Aviation Authority Height 
Restrictions

170' AMSL

Competitive Sites NO

Redevelopment Area 56th Street Redevelopment 
Area

Folio: 39897.5562
PIN: U-34-28-19-9LK-000000-00001.0

DIANA STREET PARTNERS LLC
Mailing Address: 

10020 AURORA HUDSON RD
STREETSBORO, OH 44241-1621

Site Address: 
5251 E DIANA ST
TAMPA, Fl 33610 

SEC-TWN-RNG: 34-28-19
Acreage: 4.00800991

Market Value: $1,991,142.00
Landuse Code: 5100 AGRICULTURAL

 
Hillsborough County makes no warranty, representation or guaranty as to the content, sequence, accuracy, timeliness, or 
completeness of any of the geodata information provided herein. The reader should not rely on the data provided herein for any 
reason. Hillsborough County explicitly disclaims any representations and warranties, including, without limitations, the implied 
warranties of merchantability and fitness for a particular purpose. Hillsborough County shall assume no liability for:
1. Any error, omissions, or inaccuracies in the information provided regardless of how caused.
Or
2. Any decision made or action taken or not taken by any person in reliance upon any information or data furnished hereunder.
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https://maps.hillsboroughcounty.org/DSD/DSD.html
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	REQUEST: The applicant is requesting a setback variance to accommodate the installation of mechanical equipment on a parcel zoned M (Manufacturing).
	VARIANCE(S):
	Per LDC Section 6.01.03.I.3, mechanical equipment, such as air conditioning units, pumps, heating equipment, propane tanks, electrical generators and similar installations, may not project into the required front yard(s). Per LDC Sec. 6.01.01, a minim...
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	 The mechanical and electrical equipment was not shown in the Site Construction Plans but was depicted in the Building permit plans. The site plan submitted by the applicant for this variance application shows a total of 11 mechanical and electrical ...
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